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DELIBERATE LEGISLATION.* 

T~*HE proceedings of our State legislatures too com- 
monly invite increasing censure as recurring sessions 
swell the bulk of statute law with grave detraction from its 
value. 

Surely after a century of experience the people of the 
United States should have advanced the regulation of 
State affairs by statute beyond the stage of incessant experi- 
ment. New laws must, indeed, meet new conditions, and 
amendments correct inevitable errors. Never will legis- 
lators stand mute before the perfection of a final code ; but 
never should they become garrulous. 

How our statute law expands ! The last legislative ses- 
sions in the forty-five States added to its overgrown bulk 
about twenty-five thousand pages. Yet this large output 
represents the self-repressed activity of legislatures, the 
approved portion of the larger number of bills introduced. 

In a measure the statutes of all the States are of concern 
in each. As no State bestows upon its own community 
the exclusive benefit of its wise laws, so none bears the 
whole burden of its unwise laws. A legislature, even in 
its general conduct is not without influence beyond the 
jurisdiction, and in dealing with questions of business and 
property it is likely to touch at some point the network of 
commercial interests spread over all the country. 

To one impressed by the seriousness of law, and the 
difficulty of promulgating sound principle in good form 
the great volume of statutes suggests suspicion of its 
quality, which is confirmed by inspection. A glance over 
the statute books discloses much malpractice of the drafts- 
man's art. Ungrammatical expressions are not unmarked. 
Ambiguities, obscurities, prolixities and disorderly se- 
quence of clauses are unpardonably common. 

* This paper was read January 22d, 1902, at the annual meeting of 
the New York State Bar Association, held at Albany. 
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Keener scrutiny reveals provisions framed in ignorance 
that the rule they would enact is already inscribed in 
statute or declared by the courts. Again, an act offends more 
deeply by disturbing conditions beyond its intended pur- 
view. Preoccupied with a particular subject, ignorant or 
careless of related matters, the draftsman of the bill fails to 
anticipate its ramifications, with the result that the project 
of limited purpose becomes a statute creating unforeseen 
complications. 

A body of statutes displaying so much careless work 
will not be free from graver faults. Too often tolly decrees 
its whim, prejudice its injustice, and sinister forces serve 
sinister interests. 

One need not divide the mass of bad law according to 
its genesis in carelessness or in design, though, doubtless, 
carelessness works the greater mischief; nor determine 
its comparative incidence in the several States ; nor 
weigh its evil against the virtue of sound law. All States, 
all legislative sessions do not offend in equal degree. Some 
States may be comparatively free from reproach, though I 
know of none that stands distinguished above its fellows by 
reason of the excellence of its laws. Throughout the 
country substantial gains are recorded each year in various 
departments of statutory jurisprudence. Yet when meri- 
torious law has been winnowed there remains a growing 
heap of misbegotten statutes each entailing its peculiar 
evils, and in bulk attainting the majesty of law itself. How 
easy to preach respect for law ! How difficult often to 
command it for the best law ! How absurd to expect it 
for garrulous, obscure, capricious, sometimes even disreput- 
able writings, gaining mischievous importance only from 
the State's imprimatur ! 

The assertion that a passion for lawmaking begets a 
passion for lawbreaking may be as hollow as most sounding 
paradoxes, but, assuredly, multiplication of statutes bespeaks 
an ignorance and an uncertainty in the promulgation of 
law which inevitably weaken its authority. 

Most of the States try to curb the activity of legisla- 
tures by restricting their seasons of opportunity. In 
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thirty-seven of the forty-five States the sessions are biennial. 
In thirty- one they are limited to terms ranging from forty 
to ninety days. 

The reason for the biennial session- deserves Mr. William 
Allen Butler's biting comment : " For a people claiming 
pre-eminence in the sphere of popular government it seems 
hardly creditable that in their seeming despair of a cure for 
the chronic evils of legislation, they should be able to miti- 
gate them only by making them intermittent." (Address 
before the American Bar Association, 1886). Neither the 
biennial, nor the limited session seems to produce law of 
peculiar excellence. The legislators of Pennsylvania and 
Texas, meeting every other year, do not show better work 
than their brethren in New York and Minnesota who meet 
annually. The laws of West Virginia, enacted perforce 
within forty-five days, are not superior to the laws of Maine 
passed in unlimited sessions. 

In the legislatures themselves the powers of presiding 
officers and committees operate to restrict somewhat the 
production of statutes. Always these powers must be 
strongly wielded to promote the orderly progress of busi- 
ness, yet for this we often pay a heavy price in the concen- 
tration of actual legislative power in the inner council of a 
partisan majority. 

These devices for regulating the seasons and conduct of 
State legislatures do not maintain a high standard of law ; at 
best they are brakes on a machine which is incompetent to 
perform its task. Until the machine be made efficient we 
cannot expect relief. And no civic duty is more impressive 
than improving the conduct of State affairs so far as this is 
determinable by statute law. The enticements of national 
affairs — never more alluring, the pressure of municipal prob- 
lems — never so insistent, must not divert us from the truth 
that the State is our political unit, and the mainspring of 
our greater and lesser organizations. How shall the city 
prosper unless the State be efficient ? If the States be ineffi- 
cient how shall the United States flourish ! Year by 
year emphasizes the good fortune that founded the repub- 
lic in States united. Our dual system assures that division 
of the labor of administering national and local affairs, whose 
apportionment, once in bitter controversy ending in war, 
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has at last been denned with approximate certainty and 
reasonable satisfaction. It is this system which has from 
time to time permitted the enlargement of our territory 
with advantage, where the new land was marked as the 
future seat of new States. Thus the republic embraces a 
domain of imperial breadth and a people of imperial diver- 
sities, without concentrating all power in an imperial 
capitol. And invigorating expansion must ever contem- 
plate the eventual extension of federal supremacy over 
additional States ; never the proconsular rule of subject 
peoples, which gains no merit by being miscalled a ' colo- 
nial system,' and no respectable place in our polity by a 
wire-drawn differentiation of constitutional 'incorporation' 
from constitutional ' acquisition.' 

With the tenor of my indictment of statute law, I expect 
the agreement of competent judges, indeed I have but fol- 
lowed the lead of pre-eminent members of the bar who for 
years have denounced its general condition. Shall I not 
be sustained also in asserting that the cure for ills so pro- 
found must he heroic? 

The poison of bad law circulates through every vein of 
the body politic, and often they who suffer most are least 
cognizant of the cause. Naturally the most intelligent 
resentment comes from lawyers, for they best appreciate 
the connection between the cause and the effect; and our 
profession should prescribe the cure. Here is not merely the 
opportunity of the American bar. Here is a duty imposed 
by the reproach cast upon us by the existing conditions. Few 
laws are drafted by laymen. Our ignorance, our careless- 
ness, our obeisance to noxious influences are immediately 
responsible for most of the statutory texts condemned by our 
wisdom, our skill and our public spirit. 

If personal unfitness of legislators is the only assailable 
cause of bad laws — this is not an uncommon diagnosis — 
the evil is beyond the reach of any specific remedy that 
will respect the principle of representative government 
to which I believe we are thoroughly, and, in view of 
alternative systems, wisely committed. Even an educa- 
tional test for suffrage would not hit the mark, for illit- 
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erates rarely inspire and are incapable of formulating a 
project of law. Whatever evils a high percentage of illit- 
eracy may inflict on a community it is not a special factor 
in our legislative problem. 

If, I say, unfitness of legislators is the sole object for 
attack, the improvement of statute law, with many another 
good cause, must take its chance in the secular struggles 
between right and wrong, wisdom and folly. But I 
am convinced that the mischief is due largely to a defect 
in the process of lawmaking which, once marked, will indi- 
cate unerringly the curative principle. Realize that the 
conditions under which projects of law are frequently 
considered discourage good work even by good work- 
men, whilst ill results multiply in atmospheres of incom- 
petency and corruption. Consider the labor bestowed by 
the conscientious lawyer upon the finished statute brought 
for interpretation. Mark the great volume of bills dumped 
upon small bodies of men. Then, at least, cease to wonder 
why our statute law falls so far short of excellence. Six 
hundred and fifty-seven bills were introduced at a recent 
session in New Jersey, 1,174 in Illinois, 1,300 in Massa- 
chusetts, 1,566 in Pennsylvania, 4,553 in New York. How 
can legislatures so gorged with raw material be expected to 
sift the mass and turn out an admirable product? 

I have no direct method to propose for diminishing the 
volume of bills. Methods have been suggested but they 
have come to nothing, and the right of each representa- 
tive legislator at least to present projects to his colleagues 
is not likely to be substantially qualified. Indeed, very 
prolific sources of projects are quite beyond the reach of 
direct attack. What constitutional mandate will suppress 
the exaggerated idea of the function of statute law, the 
zeal for decreeing all sorts of impressions and notions, the 
desire for change and experiment ? Yet I believe that the 
conservative principle of lawmaking I shall advocate would 
tend to diminish the activity of these restless forces by at 
once making their course more difficult, and presenting a 
better statute book as a model. 

Accepting the unlimited privilege of introducing bills 
as fixed at present in our procedure, let us turn to their 
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disposition. How shall a small body of legislators be enabled 
to deal with an illimitable supply of bills — approving, 
amending and rejecting them according to their deserts? 
This is the practical problem of legislation. 

Experience demonstrates that the needs of the States do 
not demand speedy action upon all projected laws. Even 
the annual session is largely displaced by the biennal ses- 
sion, which in its working has established the fact that a 
State suffers no detriment merely through lack of ability to 
pass laws in each successive year. The established position 
that, without prejudice to the public interest, a conceived 
project of law may well wait a very long time before its 
submission to a vote, should encourage us to take advanced 
ground and preface the season of action by a long and 
open season of deliberation. 

Compulsory deliberation is my remedy for improving 
the statute law. Its commendation is the special purpose of 
this paper, and I shall be content if its principle shall find 
acceptance, being well assured that a method of applica- 
tion will be forthcoming. Yet rather than seem neglectful 
of the practical side of the question I submit a rough draft 
of procedure : 

I. State legislatures shall convene in January and 
after a limited session shall take a recess to a limited 
session in the autumn. 

This recess will provide a season of deliberation without 
disturbing the present system of electing legislators in any 
State. But if for any reason a second session in one year 
is not desired the season may be prolonged to a session 
held early in the next year. In this event legislators who 
in States having biennial sessions are elected for two 
years in the lower, and usually four in the upper chamber, 
will simply convene in each year, instead of in alternate 
years. But in States having annual sessions the members 
of the lower chamber are elected for a single year, so the 
prolongation of the recess would deprive them of a vote on 
bills they wished to introduce. To avoid this deprivation, 
and place the members of the lower chamber on an equal 
footing with those of the upper, who are elected for longer 
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terms, they must be chosen for two years. In short the 
prolongation of the recess must be followed by the election 
of all legislators for two years or a multiple thereof. 

II. Bills shall be introduced in an early and stated 
period of the first session. 

This to give early notice of projects of law, and afford time 
for due consideration in committee. 

III. There shall be presented with each bill a 
memorandum reciting the reason for its introduction 
and its effect, if any, on existing law. 

This aid to digestion should recommend itself. If a per- 
son conceiving a project of law has not thoroughly con- 
sidered its subject and bearings he should be discouraged 
from throwing his crude notion to the legislature. If his 
project be matured he should willingly facilitate its consid- 
eration by filing a memorandum. 

IV. Each bill shall be referred to its proper com- 
mittee who shall be obliged to report back every bill 
endorsed by a certain proportion of the legislators — 
a substantial proportion but less than a majority. In 
the case of a bill required by the constitution to 
originate in a specified chamber the proportion shall 
be based on the membership of that chamber. The 
proportion of other bills shall be based on the com- 
bined membership of both chambers. A bill not 
accompanied by the endorsement may be reported 
or not at the discretion of the committee. 

This will assure the consideration of measures pressed 
by a substantial minority. The reason why endorsement 
for the generality of bills is to be obtained from the whole 
body of legislators, instead of from the chamber of introduc- 
tion is that in the latter case too large a proportion of bills 
would seek introduction in the upper, and smaller chamber. 

V. The report shall contain the original bill, such 
amendments as the committee may suggest except as 
to substance of title, and recommendations respecting 
final disposition. The report together with the 
memorandum and a minority report, if any, shall be 
printed as a public document. 
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VI. At the second session of the legislature the 
bills and amendments reported as above shall be 
laid before the chamber where they originated, and 
without further reference to any committee shall be 
disposed of in usual course. And no new bills shall 
be introduced in this session except as hereinafter 
permitted. 

VII. The bills carried over to the second session 
shall there be amendable in all respects save sub- 
stance of title. 

This exception will prevent the introduction of new 
projects under guise of amendment, as State constitutions 
generally provide that a bill shall relate to a single subject 
which shall be expressed in its title. 

VIII. Bills in the following classes may be intro- 
duced and passed at either session, excepting classes 
(b) and (c) which shall be disposed of at the first 
session ; and they may be presented without mem- 
orandum : 

(a) Bills for the correction of patent errors in 
statutes ; 

(b) Bills appropriating money for current ex- 
penses, provided that new undertakings shall not be 
authorized under cover of appropriations ; 

(c) Routine bills, such as bills changing the names 
of persons, etc. ; 

(d) Bills relating to the military service, and to 
quarantine; and bills of relief in cases of catastrophe. 
These bills may include appropriations. 

Probably the regular carrying over of bills to the next 
session has been proposed before. Possibly it has been 
tried. At any rate it is suggestive of a favored method of 
amending constitutions — the approval of a proposed amend- 
ment by two successive legislatures before it is submitted 
to popular vote. It does not involve, however, so elaborate 
a process, but it does bespeak for statutes a dignity 
approaching more nearly the dignity of constitutions. We 
have come to lean so heavily upon constitutions that we 
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are by way of holding statute law in relatively light esteem. 
A mischievous discrimination -for where the constitution 
touches the daily affairs of life once the statutes touch them 
scores of times, and during the term of their existence their 
obligation is equal, in theory, to that of the organic law. 
Yet where the statute is lightly made and lightly altered it 
is inevitably contrasted with the constitution to its dispar- 
agement. 

The season of deliberation would give freer play to 
wholesome influences in the making of laws. 

" Publicity " is being prescribed for many diseases of 
the body politic. One is not always sure what its advocates 
mean. Sometimes one suspects them of rolling it on their 
tongues for the soothing sound of it, like the woman who 
found solace in " Mesopotamia." But " publicity " for pro- 
jects of law conveys clear and positive meanings : That we 
shall know just what our neighbors are asking from the legis- 
lature; that our interests shall not be damaged by assaults 
too quietly planned and too swiftly delivered to be con- 
tested ; that public opinion may express itself intelligently 
upon proposed laws. 

"But what is this 'public opinion'?" The opinion I 
have in mind is not drawn from any section of the com- 
munity. It comes from persons in all walks of life who 
display a thoughtful interest in affairs. It is not always 
united; its prevailing note in controversies of the day is 
not always sagacious ; but first and last it is the best force 
in popular government. 

At present public opinion has too little influence on leg- 
islation. Projects of law are frequently introduced in the 
legislature without previous notice, and are rarely heralded 
in precise form. When the session is under way and the 
bills pour in it is often difficult for public opinion to crystal- 
lize and impress itself even on projects of great concern ; 
and the generality of bills run their course with little 
comment. 

The argument that whilst public opinion may not exert 
its proper influence on the making of laws it may be pre- 
sumed to approve the enactments it does not denounce, is 
inconsequential where the whole purpose of a bad bill is 
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gained by its passage — a wrong is condoned, an improvi- 
dent contract clinched. And the argument is merely 
plausible in respect of ill advised laws too petty in them- 
selves, or too limited in their range to arouse a demand for 
repeal strong enough to overcome the vis inertia which 
tends to keep statutes in place. Anyhow, denouncing stat- 
utes is an inefficient substitute for criticising bills ; and 
even the repeal of a mistaken law is but the confession of 
an error which during its currency may have caused sub- 
stantial, perhaps irremediable harm. 

The distribution of public opinion would vary with each 
particular project of law. A ballot bill would excite wide 
interest. A local government bill would appeal to special 
constituencies. Each project would attract attention from 
the group particularly concerned in its subject. 

Beside the general influence of public opinion, expert 
knowledge would enlarge materially its contribution to 
legislation. Men skilled in the arts and sciences, and experi- 
enced in social and economic questions would comment on 
the substance of bills touching their special province. 
Especially valuable would be the scrutiny of bills by legal 
experts. I have attributed to lawyers the texts of the laws 
that plague us. I have urged upon our profession as a 
whole the duty of repressing the activity of its members in 
defacing the statute books; and now I suggest the oppor- 
tunity for its performance. During the long pendency of 
bills many lawyers would make independent comment on 
this one and that, and in this way many texts would receive 
fair attention. More satisfactory results could be attained 
through a systematic scrutiny which the profession is well 
able to bestow. Bar associations are now organized in 
nearly every State and in many cities and counties. In 
each State these associations could, through a systematic 
division of labor among different committees, subject every 
pending bill to scrutiny without calling upon any member 
for too onerous a service. Indeed, competent lawyers 
would be privileged in giving to the examination of bills a 
fraction of the time they now waste in deciphering statutes. 
And a broader opportunity for effective and disinterested 
service in the formative stage of statute law should 
encourage the draftsman's art in our profession. The 
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common texts of the law have developed our critical 
powers so greatly that picking a statute to pieces is an 
ordinary accomplishment, and " driving a coach and four 
through an act " does not argue marked ability. But the 
rarer power of formulation is not exemplified even to the 
degree we may fairly demand, and we may expect that a 
broader opportunity will increase its manifestations. 
Indeed, the unofficial scrutiny and suggestion of the bar 
might ultimately be reinforced by the work of an official 
advisory council. The draftsman's art — the art of present- 
ing law in a form clarifying its purpose — should be taught 
in every law school, and be practiced by the profession as 
an indispensable means for assuring that comprehension of 
the State's commands which must precede intelligent 
obedience. 

It is reasonable to expect that the publication of a 
project of law many months prior to the time for acting 
upon it would evoke whatever there is in the community of 
real concern in its subject, and a valuable contribution of 
expert knowledge in respect of both form and substance — 
all to the benefit of the legislature in passing judgment. 

The new procedure should alleviate conditions which in 
many States embarrass the beneficial exertion of legislative 
power. 

Our great political parties are grouped under federal 
standards. In each State their interests are managed by 
local organizations. State elections, whether synchronous 
with federal elections or not, are always contested by federal 
parties. Probably these conditions are stable : government 
by party will endure, and it is unlikely that federal and 
State questions will ever draw separate partisan lines among 
the great body of electors. Yet the present working of the 
federal party system has a tendency to exalt federal issues 
in the general estimation, at the expense of local affairs ; 
and sometimes it enables an inner council, or even a master 
spirit of the dominant party to control legislation, with 
degradation of popular government as the inevitable con- 
comitant, and gross corruption as the common result. 

Under the new procedure the public consideration of 
the matters involved in bills carried over to the second 
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session would be generally free from partisan bias, thus 
bringing to our State affairs a larger measure of independ- 
ent thought. And those party organizations which have 
degenerated into machines for promoting the fortunes of 
individuals would have fewer favors to barter and sell, 
fewer opportunities for levying blackmail ; for, with the 
passing of secrecy and dispatch from the making of laws, 
corruption loses both its cloak and its dagger. A bill that 
must be exposed to view for a long period prior to its dis- 
position will seldom be marketable either as a benefit to be 
enacted, or a threat to be withdrawn. 

Then, when legislatures offer a larger opportunity for 
the sober consideration of State affairs, and a smaller for 
profit, we may expect them to attract a larger proportion 
of competent members. 

I do not anticipate Utopian results from the new proce- 
dure. Institutional reform is at best the improvement of ma- 
chinery whose efficiency must forever depend upon the 
measure of intelligence and rectitude manifested in its con- 
trol. Yet each improvement develops the force of these 
qualities by affording them freer play. 

I am sure that if legislators shall be compelled to pause 
before they speak, and to submit their projects to leisurely 
and severe scrutiny, the form and substance of our statute 
law will be improved, and its volume reduced to a compass 
more nearly representing the needs of the Commonwealths. 

Carman F. Randolph. 



